[SSUES AND SOLUTIONS IN
REAL ESTATE APPRAISAL,
ARBITRATION, AND
MEDIATION PROCEEDINGS

Private party dispute resolution proceedings are useful tools for those
who understand the possible dilemmas.

GERALD M. LEVY

{The] price we pay for...[unrestrained advocacy],
the atmosphere of conrention over rtrifles, the
unwillingness to concede what oughr to be con-
ceded, and to proceed to the things which mar-
teer. Courts have fallen our of repure; many of you
avoid them whenever you can, and rightly.
About trials hang a suspicion of trickery and a
sense of a result depending upon cajolery or worse.
1 wish | could say thatit was all unmerired. Afrer
now some dozen years of expenience [ must say
thatas a liiganr I should deead 2 lawsuit beyond
almost anything else shorr of sickness and death.

~— Judge Learned Hand

“Thke Deficiencies of Trials to Reach the Heart
of the Matter,” Address to the Association of
the Bar of the City of New York, 1921,

h

B ppraisal involves che estimation of mar-

Bl ket value or the present.value of furure
: # benefirs. Inherent in che definition is the
concept of willing buyers and willing sellers act-
ing in their own interest with knowledge and with-
our duress and with reasonable rime for marketing
of the property. The value is denominated in cash
and is not subject to any below-market financ-
ing or special concessions. Within the contexr of
a dispure resolurion, an appraisal would gener-
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ally be similar ro a “documents only” arbitracion.
However, an appraisal is more subjecr to judi-
cial review thanis an arbitration proceeding, and
leaves the liabilicy shield less clearly defined.

Arbitration places a dispurte before an outside party
who is authorized ro reach a legal, final, and bind-
ing decision. As civil litigadon has become more time-
consuming and costly and as the technical complexity
of issues in commercial disputes has increased, a
growing volume of conflicting claims has been set-
tled by arbirration. As contrasred with the delays,
costs, and public exposure of litigation, arbitration
often provides expeditious and inexpensive reso-
lution of dispures by arbitrators possessing expert
knowledge who act in an informal process that main-
tains the privacy of business transacrions.

The dispuring parties may nse mediation, a non-
binding process, prior to resorting to an appraisal
or arbitration process. In a mediation proceed-
ing, a third party brings the differing parrties
together to facilitare dispute resolution by iden-
tifying areas of conflict, enhancing communi-
cations, and possibly suggesting a noncompuisory
basis for resolving the dispute. If mediation fails,
the parties may resort to appraisal or arbitration.

Landlords, tenants, and their lawyers, apprais-
ers, and consultanrs occasionally may be par-
ticipants in appraisal, arbitration, or mediarion
proceedings involving a wide range of issues in
the real estate industry. Following are some of
the types of disputes:
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¥ Dispures about values, rates of rerurn,
and/or renewal rents for land leases;

P Disputes involving economic rent or other
revenue in a space lease renewal:

I Disputes about expense escalation reim-
bursement in such a lease;

I Disputes about occupancy, operational, and
use issues during the renewal of a space lease;

§ Disputes abour the markert value of a frac-
tional interest;

} Disagreement about the marker value of
real property subject to a purchase oprion
ar an unspecified amouny;

1 Disputes abour commission, contracr, part-
nership, or title issues;

1 Real estate loan dispures;

U Land use and zoning disputes (usnally by
mediation);

I Disputes involving hotels, motels, clubs, or
gambling casinos;

I Conflicts involving condominium, coopera-
tive, or owner's associations; and even

! Tax certiorari proceedings in certain juris-
dicrions.!

This arricle examines the current state of aleer-
native real estaze dispute resolution practice, focus-
ing on the problems inherent in private proceedings.

APPRAISAL AND ARBITRATION CLAUSES
AND THEIR IMPLICATIONS :

Many current legal agreements dealing with real
property include an appraisal or arbitration clause
to resolve porential problems. For example, the
key words in a land lease agreement might be the
following:

The three appraisers or arbitrators shall value.
the land as if vacant and unimproved and unen-
cumbered and for its highest and best use as of
a date three months prior 10 the commencement
date of any renewal termy; a percentage rate of
6% shall be applied 1o the value so determined
and agreed 10 by at least rwo of the three apprais-
ers or arbitrators; the resultant dollar amount
so calculated shall be the annual net renral
payable for the appropriate renewal rerm.

In addition ro using specific situational language
“Tike the preceding, many agreements contain the
following standard clause recommended in Amer-
ican Arbitration Association (AAA) publications:

Any controversy or claim arising from or relat-
ing 1o this contract, or the breach thereof shall

be serted by arbitration administered by the Amer-
ican Arbitration Associarion under its Arbitra-
tion Rules for the Real Estate Industry (including
a Mediztion Alternative) and judgment on the
award rendered by the Arbitrator(s) may be
entered in any court having jurisdiction thereof.

Typical clauses often specify that an appraiser
or arbitrator be appointed by an imparrial party
and/or describe the required qualifications of the
decision maker. The clause may require the deci-
sion maker to meet some or all of the following
criteria: accreditation by a professional appraisal
organization; a number of years of experience
in a cerrain activity; and a number of years of
experience in a certain geographic area.

Some agreements specify private modes of dis-
pure sertlement; others provide for proceedings
under the auspices of the AAA.

Clause Cmissionz Cause Ambigulty

Many clauses fail ro clearly address certain issues
that real estare experts, acting as appraisers or
arbitrators in real estate disputes, must consider.
For example, legal agreements are often silent
or contain ambiguous statements abour the
“highest and best use” concept. Consider the prob-
lems that may be creared.

Possible Uses May Have Changed Drastically.
Arbitrators are required to value a parcel of land
to establish the proper rental for the renewal term
of a lease. The land has been leased to a tenant
who has constructed an industrial building. In
the years since the execution of the agreement,
the land use trends in the neighborhood have
changed and, if the parcel had been vacant today,
another rype of structure would now constitute
the highest use of the land. It is possible that land
use patterns and zoning may have changed so dras-
tically thatir may be imprudent or illegal to repro-
duce the existing strucrure,

Basis of Valuarion. If a lease specifies that a new
land rent for a renewal period is to be set by means
of arbitration, bat it is silent abour the basis on
which the land is to be valued, this issue must
be decided in the proceeding. Is the value ro be
2s improved by the current building or by
another structure that would resulr in a more prof-
itable use of the site 22 1f the land rent is predi-
cated on the latter alternative, the existing
improvement may be unable to support its eco-
nomic burden. ]
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Conversely, the value of the land may
be greatly enhanced by the existing struc-
ture or improvements, which at the rime
of the proceeding may nort legally be
duplicared. Because the parties must live
up to their intended bargain. they
should understand clearly the meaning
of words they have used in the appro-
priate clauses.

“As If Unencumbered.” Some lawyers con-
tend that if the clause calling for the val-
vaton of land omirs the phrase “as if unencumbered”
in defining the bundle of real property rights to be
valued, the panel of decision makers musr consider
the effect of the entire lease on the land value. Thus,
for example, the length of time in renewal oprions
could affect the pracricality of construcring a pos-
rulated new, highesr, and best use. Certain court deci-
sions have so held; other rulings have raken the
opposite position, concluding that the arbitrators
must limir their considerarion 1o the lease’s appraisal
or arbitration clause. If the drafters of such clauses
decide to include the words “as if unencumbered,”
i is then generally clear that the effect of the exist-
ing lease on value is to be limited to the clause thar
created the framework for the arbiwadon proceeding.

Choice of Appraisal Techniques. Leases may cre-
ate uncertainties when they neglecr 1o rreat
other issues. For example, when the decision mak-
ers atiemprt to determine value using the income
approach, they may select alternarive variables

for their calculations based on a number of alter-

native assumptions..Should they consider con-
tract reats or market rents; actual reported
expenses or typical expenses for the property type;
existing financing or currently available mort-
gage terms? These choices may have a dramatic
cffecton the interests of the pacries. There may
be a professional consensus about the treatment
of many of these issues, but if the parries 10 a
negotiation had explicit wishes, they should have
included them in the arbitration clause.

Problems Caused By Clacse Wording

Sometimes, the very words and phrases within
the clauses that were intended to inidate real estate
dispute resolution proceedings are themselves the
sources of problems. Some lawyers and business
people believe that the words “appraiser” and
“appraisal” are synonymous with the words “arbi-
trator” and “arbitration, ™ Yet, when the firstset

of words is used, the courrs may con-
sider the clause to be an “appraisal”
clause, while the second may be con-
sidered an “arbiration” clause. Judges
often give themselves greater latitude to
review the decisions of appraisal pro-
ceedings than to review the decisions of
arbitrations.’ Consequently, an arbi-
tration clause is generally preferable
unless the parties wish to face the pos-
sibility that the decision-making process
described in legal agreements will be only
the first skirmish in protracted litigacion.

Parties to an agreement should be aware that
words that may have certain meanings 1o them
may have other implications to those called on
to arrive at decisions in proceedings. For exam-
ple, the word “value” itself can be defined in many
ways and rhe definition that the decision mak-
ers select could have a significant impact on their
estimate. Agreements should conrain language
that has a rechnical meaning consistent with the
intenrions of the pardes who have a financial incer-
estin the property. When there is doubt as to the
significance of certain words or phrases, a rec-
ognized expert should be consulted.

Many clauses drafted years ago specify thata
particular percentage rate of return be applied
to current market value to derive the land rent
for the renewal period. This percenrage rate may
have no relationship to current market rates of
return. It mighr have been better if the clauses had
instructed the decision makers to decide the cur-
rent matker rent and bhad not specified a percentage
rate of rerurn. Alternatively, they might have been
better advised to specify that an appropriate mar-
ket rate of return should be applied to the mar
ket value of the land at lease renewal time,

Obviously, the characteristics of different prop
erries and the interests of individual landlord:
and tenanrs vary. Thus, it may not be possibl
to create ideal or standard appraisal or arbitra
tion clauses for all real estate agreements
Indeed, it may be prudent to leave settlement o
many issues to the judgment of the arbiters. Th
often unpredicrable nature of future time and cir
cumstances may recommend this approach. Ye
in drafting appropriate covenants, attorney
should consider the special interests of their cliem
and provide for thosc interests in precise languag
whenever good judgment indicates that th
advanrages of specificity outweigh furure risk

DISPUTE RESOLUTION OVERVIEW \
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THE DECISION-MAKING APPARATUS

Appraisal or arbitration clauses often
specify that when a vajuarion or related
dispute is 10 be resolved, each party to
the agreement will pick one decision
maker, variously described as a real
< estate appraiser, arbitrator, expert,
broker, frecholder, ncurral person, or
umpire. If the two persons so chosen can-
not reach a decision, they must select
a third decision maker. If they cannort
agree on such a third person, the AAA,
the judge of a certain court, the president of the
local bar association or real estate board, or some

other impartial person or institution is to be called.

on to make the selection.

Selacting ths Declzicn Makers
This common tripartite method for picking deci-
sion makers presents a number of concerns. The
most vexing problems focus on the appropriate
roles and responsibilities of each of the two party-
appointed decision makers. Should a claimantin
a dispute choose one of the “judges™? Can an expert
who is appointed by a disputant maintain the sub-
stance or the appearance of impartiality? Can an
expert be both a wirness and a decision maker?
The following problems arose in an acrual pro-
ceeding. The governing clause had specified that
cach side would pick an “appraiser,” each of whom
would write a report. If the first two appraisers
could not agret on a common value or on the selec-
tion of a third expert, an impartial outsider would
appoint a third appraiser. This clause anticipared
that nlrimarely the third expert would persuade
at least one of the first two appraisers to a com-
promise consensus. Note that the clause had des-
ignated the first two appointees as appraisers. The
word “arbitration” did not appear in the clause.
Thus, as drafted, the clause required at feast one
of the first rwo “appraisers” to certify to a val-
nation conclusion and then later to swear under
oath to a consensus number that probably var-
ied from the original conclusion. No professional
wants to be in the position of either of the two
party-appointed experts. They might have to cer-
tify in wriring to one conclusion and then swear
“under written oath to a different result.
Realizing that the governing clause might cause
an impasse, the third-parry appraiser drew up a
letter agreement thatall parties had to sign before
that expert would enrer the case. The lerter

The opmmns
. of party-
appointed -

professionals

often differby .
lamentably wide

released the parry-appointed experts
from their prior reporrs. They indicated
that they would review anew all facts
and opinions they had considered in
arriving at their original conclusions,
but would consider new facts and
opinions that might come to their
amention during the contemplared pro-
ceeding. When this document was
signed, a possible stalemare was averted.

The common practice of specifying
that parties 1o a conflict are to select the
decision makers who will sertle disputes creates
other problems. The opinions of the parrty-
appointed professionals often differ by a wide mar-
gin. The significant differences of opinion can
frequently be explained by sincerely held disparate
views. Sometimes, however, unrestrained advo-
cacy is the major reason for wide variations. Each
side is likely to have chosen an expert who may
favor its interests. This is a lamenrable siruarion.
A particularly unforrunare outcome could emerge
if one claimant’s expert is an unrestrained advo-
cate while the other disputant’s expert lives up
to professional standards of practice, and the
“impartial” third person subscribes to a “split-
it-down-the-middle” philosophy. In this situadon,
the interests of the “honest”™ expert’s client may
have been inappropriately and adversely affecred!

Protecting Decision Makers From Damape Clzims
The exposure of decision makers to liability is cause
for some concern. Anyone who is designated to
resolve a controversy should be free of all per-
sonal liabiliry, bur problems arise, particularly
in private proceedings based on clauses that use
the words “appraisal” and “appraiser” and do
not menrion “arbitration™ and “arbirrator.”
Protection from liabiliry is available to a decision
maker who is described as an arbitraror, bur that
protection is less clear when the decision maker
is described as an appraiser.

Suppose that, after an award is delivered, one
of the claimants is upset and sues the decision mak-
ers for money damages. In an extreme case, a los-
ing claimant initiated litigation against all three
decision makers, alleging malpracrice. In the orig-
inal dispute, each claimant had a valuation reporr
prepared by an expert. The dispurants used a panel
of three other appraisers, chosen in tripartite fash-
ion, 10 resolve the disagreement. The three panel
members unanimously agreed on the award. After
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the award was confirmed by rwo appeal acrions,
the losing claimant initiated litigation against the
panel members and called for money damages. The
plaintiff asserted that the alleged damages equaled
the difference berween the valuartion conclusion
of his original expert witness and the panel’s unan-
imous award. Subsequently, an appeals judge dis-
missed the malpracrice action.

Tt is unlikely thar experts wili be held liable for
money damages in such instances. However, they
can be burdened with the payment of legal fees
to defend themselves and be exposed to the pos-
sibility of harm ro their professional reputations.

DECISION MAKING DILEMMAS AND VARIATIONS
Another arez of concern in triparrite selection
arrangements involves the dizlogue and decision
.making process. Assume, for example, thata new
rent is to be set for a renewal period of 2 land
lease. The clause specifies thar the rent is to be
ser at 2 fixed percentage of the current market
vilue of the site. Decision maker Terra Firma, cho-
sen by the landlord, estimates a value of $3 mii-
lion; decision maker Edifice, selected by the tenant,
estimates a value of $2 million. As a result of sub-
sequent dialogue, Terra Firma knows or assumes
thar the third arbitrator’s tentative estimare is $2.7
million, a value closer to his valuation than to
Edifice's. So Terra Firma is unyielding because
he assumes that the third arbitraror is unlikely
to agree with Edifice’s low estimate of $2 mil-
lion, and he may therefore be forced to endorse
Terra Firma’'s $3 million conclusion. As it turns
out, the third expert finds that endorsing either
of the extreme estimares is inappropriare. He seeks
a fairer resolurion to the problem.

Under various circumstances, the third arcbi-
trator may lead his colleagues ro several differ-
ent solutions:

M: If Terra Firma is inflexible at $3 million, the
third arbitrator may actempr to persuade Edifice
to accept a compromise valuarion of $2.7 mil-
lion. This effort may not be fruicful.

Wi The operative clause in the legal agreement
may specify that after the passage of a reason-
able amount of time and the expendirure of con-
scientious effort, the third arbitrator can cerrtify
that there is no majority agreement, and he can
therefore assume the power to decide the mat-
ter. A third arbitrator who possesses this pre-
togative has substantial leverage wich the
party-appointed arbitrators.

B The operative clause may specify thatin the
event of a deadlock, the third arbitrator s
empowered to declare an impasse. Subse-
quently, he would have no further obligations,
and a new third expert would be chosen. Crit-
ics of this option contend that the impasse power,
if widely exercised, would defear arbitrarion as
a timely and efficient alternarive to litigations.
Yet, the third arbirrator who has impasse
power also has continuing leverage once he
makes his tentative conclusion known to the
party-appointed arbitrarors.

M: The operative clause may specify thatin case
of deadlock, the third arbitrator is relieved of his
obligarions and an outside authority such as the
AAA may enter the discussion. The ocurside
agency (AAA) would firstascertain through dis-
cussions with the three decision makers whether
there is any reasonable expectartion that a deci-
sion could be reached by the three arbitrators.
Under the “Arbitration Rules for the Real Estare
Industry {Including a Mediation Alternarive}”,
the AAA has the power to vacate the third arbi-
trator’s appointment and appoint another arbi-
trator ro the group.

These possibilides illustrate the difficuldes inher-
ent in the dizlogue and decision making process
by tripartite selection of decision makers.

VARIATIONS OF THE TRIPARTITE ARBITRATION PANEL

Numerous proposals have been advanced for
reducing the difficulries of tripartite proceedings.
Some suggestions deal with the method of arbitrator
selection, others with the dialogue and decision mak-
ing process. These proposals and some combina-
tions of proposals are enumerated subsequently.

Blind Selection. Each claimant selects an arbitra-
tor, but the selecred person is nonfied of the appoint-
ment by an intermediary, and the name of the client
is withheld from the arbitrator until the majority
decision is delivered. It is not clear, however, how
the parries could ensure that an arbitrator would
remain ignorant of the idenriry of the selector.

Witness and Arbitrator. Each claimant selects a
witness and an arbitrator, as does an impartial
third parry. The witnesses research, analyze, and
prepare reports about the conflict, which they sub-
mit to hearings conducted by all three arbitrators.
A majority decision of the arbitrators is decisive.

DISPUTE RESOLUTION OVERVIEW
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Separate Data Collection Only. Each claimant plus
an independent party selects an arbitrator. Each
of the first two professionals separately colleces the
necessary dara prior to their initial meering. All three
meet and undertake analytic efforts and decision
making, and a majoriry decision binds tha parties,

Collecrive Professional Work. The three arbi-
trators do no research prior to their initial
meeting. They subsequently engage in the col-
lective tasks of data collection, analysis, and deci-
sion making. A majority of the three-expert panel
leads to a consensus award.

Agreement of Party-Appointed Arbirrators or
Third Person’s Sole Decision. The first two parry-
appointed arbitrarors must arrive at a common con-
clusion within a specified time period. If they fail
to meet the deadline, all power to decide is trans-
ferred to the third person and the funcrions of the
first two professionals are reduced to presentarion
and submission of evidence and opinions.

Arithmetic Average. All three experts write a
report, and the decision consists of the arithmeric
average of their three value conclusions. This
method may produce capricious results because
erratic estimates directly affect the average.
The approach assumes that the claimanrs will be
better served by a mathemarical average than by
2 forced consensus or majority judgment.

The Baseball Clause. The third arbitraror’s func-
ton is lirnited to choosing one of the value conclusions
presented by the first or the second arbirraror. Advo-
cates believe that this rechnique will compel the first
two arbitrators to submit estimates that fall within
8 narrow “zone of reasonableness.” Each profes-
sional would be concerned thar the third arbirra-
tor would choose the other’s value conclusion as
the more reasonable alternative. Some commenta-
tors believe that this procedure denigrares the pro-
fessionalism of the two original arbitrators and the
assumprion that, acting in a knowledgeable and
impartial manner, professionals will arrive at an equi-
table decision withour arrificial constraints.

_ Arithmeric Average of the Two Conclusions
That Are Closest in Dollar Amount. Each arbi-
Lrator arrives at a separate conclusion. The bind-
ing decision consists of the arithmeric avera ge of
the two conclusions that are closest to one
anorher. Like the baseball clause, this mechanism

discourages extreme conclusions and is an incen-
tive to the crearion of estimares that are within a
“zone of reasonableness.”

Neither High Nor Low. Each of the three deci-
sion makers arrives at an individual conglusion.
The binding decision is the median conclusion.
This arrangement attempts to ensure that wild
or erratic determinations by individual experts
will not prevail.

This lengrhy list of variations on the tripar-
rite method of selection, dialogue, and decision
making is not exhaustive, and that fact highlighrs
the porential imperfections and difficulries of the
system. The ideal of arbitration is “Come, let us
reason together. ” Unfortunarely, the ideal is dif-
ficult to achieve in tripartite proceedings.

PREPARATORY LETTER AGREEMENT

A third decision maker, assigned to a private case
that was triggered by an appraisal clause, gener-
ally would be wisc to require all parties to the case
{the claimants and the first two parry-appointed
decision makers) to sign a lerter agreement that
converrs the appraisal clause into a more defini-
tive arbitration clause. If the original clause
describes the decision makers with words other
than “arbitraror,” the letrer should specify that
these professionals, nevertheless, are to be con-
sidered arbitrators. The agreement should stipu-
late thatall legal precedents, interprerations, and
protections that apply to arbitrators and arbitration

- will be applicable to the contemplated proceed-

-ings. It should set forth a customized set of rules
“to govern the specific case and attempt to deal with

some of the difficulties inherent in private pro-
ceedings conducted in the tripartite selection mode
that has been discussed. Following are the impor-
tant elements of a typical letter agreement:

Statement of Relevant Cause. The lerter should
repeat the operative clause and, if necessary, clar-
tfy it. The parties often discover texrual varia-
tions berween the original clause and the clause
as resrated in later amendatory agreements,
and it may be necessary to obrain their agree-
ment to reconcile the variations.

Valuation “As of” Dare. If the criginal agreement
specifies a date of valuarion, it should be restared
in the letrer agreement. Sometimes the original
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agresment cites no date, and the parties
must now agree on an appropriate date.

Arbitration Concept. If the operative
clause does not use the words “arbi-
trator” and *arbitrarion,” the letter must
introduce them and emphasize that
arbitration places a dispute before
another party who is authorized to arrive
at a legal, final, and binding decision.

Hearing Procedures (When Desired).

The letter should include a concise statement of
the basic hearing procedures including oaths,
note-taking, or full rranscriprs, provisions con-
cerning the absence of a party as a wirness and
the order of the hearing (for example, opening
statement, testimony, direct examination, cross-
examinarion, possible reexamination and clos-
ing statements). The letter should describe the
scope of interaction by the arbitraror during the
hearing, and trear issues of discovery, deposi-
tions, and briefs.

Documents Only Arbitration (Waiver of Oral
Hearing). “Documents only” proceedings gen-
erally reduce cosrs, reduce or eliminare sched-
uling conflicts {excepr berween the decision
makers), do not require the presence of claimants
or their counsel, and expedite dispute resolution.

Ina “documents only” proceeding, the decision
makers review wrirten submissions but hear no oral
testimony, cross-examination, or advocacy by the
parties or their respective counsel. The only dia-
logue is berween the decision makers if there is more
than one. Unless a “documents only” hearing is
specified in the clause triggering the process, it is
best to have both parties agree to this type of pro-
ceeding. In the absence of a “documents only” spec-
ification in the triggering clause, if one or both of
the parries request a formal oral hearing it should
usually be provided. And even if both parties want
a “documents only” proceeding, the decision
makers should be given the right to call an oral
hearing if there are major conflicts in the “facts”
provided by the respective parties and the decision
makers believe an oral hearing may resolve these
inconsistencies. If the parties agree to a “documents
only” proceeding, the third parcy arbirrator may
find iv useful ro call a preliminary meeting at which
time the professionals may explain to the parties
that a “documents only” proceeding requires

that all expert opinions, evidence. anc
advocacy be submirced in written form.

The Scope of Allowable Evidence. The
letter of agreement should specify thar
the arbirtrarors have broad larirude
concerning the admissibility of evidence,
although the acceprance of evidence will
not be considered as endorsement of ies
relevance, if any. If the arbirrators dis-
agree about the admissibility of any spe-
cific marterials, the power to admit or
reject devolves upon the third decision maker.
These rules assume that the arbitrators, in com-
tng to conclusions, can distinguish between
types of evidence (i.e., berween materials that are
relevant orirrelevant, berween hearsay, nonex-
pert, or privileged opinion on the one hand and
facrual evidence or cxperr opinion on'the other).
They must rate the evidence for relevant weight,
preponderance, relevance and persuasiveness.

The Structure of the Written Decision. The letter
of agreement should specify that the written deci-
sion be brief. Asis the custom in commercial arbi-
tration proceedings, the award documenr usually
should not derail che facts, opinions, or reasoning
used in arriving at the conclusion. An arbitration
decision should always be direcr and conclusive and
should notcreate any ambiguities that could be used
in any arrempted legal action. The exceptions to
this “no reasons” decision are situations in which
the clause governing the process specifies that the
decision will contain the reasons or reasoning thac
led the arbitrators to the conclusion. Occasionally,
both partics request that the arbitrators elaborate
the reasons and/or reasoning in the decision, and
the latter may agree. If the principals request that
the process culminate in a reasoned award, they
should decide whether they want merely ro obtain
an “educaton” so that they will not repeat the errors
that led to the proceeding or whether they wish to
use a reasoned award as a basis for bringing an
appeal action. If it is the latter, the written deci-
sion will have to be extensively documented and
explained, and fees will increase dramatically. Fur-
thermore, planning an appeal in advance of the acbi-
tration process may defear one of the key purposes
of arbitration: speedy dispute resolution.

Waiver of Personal Liability. The letter agreement
should protect the third decision maker from sub-

DISPUTE RESOLUTION OVYERVIEW
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sequent legaj action or any other conse-
quences flowing from actions initiated by
other parties to the agreement. It should
state that the arbitraror will have the same
protections and immunities as enjoyed by
any state or federal judge engaged in any
formal legal proceeding or any subsequent
action resulting from it.

Indemnification Against Costs. The
lerrer should specify that if any parry
should, prior to, during, or subsequent
to the proceedings, initiare a legal action that
involves the third arbitrator as a participant, wit-
ness, or defendant, the party who brings the action
must indemnify the third arbitrator against all
costs. The third arbitrator is to be paid the agreed
per diem fee for any addirional time that he or
she must expend on the new proceedings and must
be paid for any money damages, as defined. If
more than one party initiates such acrion, their
obligations 10 the third arbitrator are to be joint
and several in nature.

Before any party commences a legal action, it
shall post a sarisfactory surery’s written indem-
nification to reimburse the third arbitrator for
all costs, expenses, damages, and professional fees
that it may incur defending against or becoming
involved in the acrion. If the initiating party fails
to pay valid bills within 30 calendar days of pre-
sentation, the surery will be used ro pay its oblig-
ations within five calendar days of subsequent
presentation of these bills to the surery,

Responsibilities of Party-Appointed Apprais-
ers/Arbitrators. The lerter should specify that the
first two (party-appointed) arbitrators are released
from any prior reports about the issue and they are
instructed to be impartial. They may review all the
facts and opinions that they used in arriving at any
earlier conclusions but, inaddidon, they are to con-
sider all new facts and opinions that come to their
attention. They are not subject to instructions from
the claimants who select them. They are granted
the same waiver of personal liability, indemnificadon
against costs, and surery’s written indemnification
as is granted the third decision maker.

Staremenrt of Absence of Conflicts of Interest. The
arbitrators each atrest that they have no conflicts
of interest. If any arbitrator believes that conflicts
orthe appearance of conflicts may exist, he or she

interim
award conld
PiDIECT Apainst a
_ possible wasting

of assets. .

must disclose them. If the arbitrator is
regularly employed by an organizarion
thar may have had prior dealings with
any of the parties, that arbitrator must
reveal the relationship and acknowledge
the possibility of a conflict.

Procedural Authority of Third Arbi-
trator. If any procedural powers are
reserved to the third arbitrator alone,
these prerogatives should be stated.
Such powers could include the sole
right to declare an impasse and the sole right 10
make decisions about and special responsibilities
concemning the admissibility of evidence. The third
arbitrator should be authorized 1o ser the dare,
time, and place of meerings and have other rele-

vant powers,

Third Arbitrator’s Fee. The lerer should specify
the amounr of the arbitrator’s fee and the manner
of its payment. Fees may be quored on a per hour,
per diem, or lump sum basis. Generally, per hour
or per diem fees compensate the arbitrator for time
expended in travel, hearings, research, study, and
preparation of the award. The arbitrator is com-
pensated 2dditionally for out-of-pocket expenses
for administration, travel, hotel, and food and sun-
dries. The fee should be paid {(or an estimared sum
should be paid) before the proceeding commences,
and it should either be received directly or held in
escrow. If it is held in escrow, the trigger for the
fee’s release should be described. The letter should
provide for a fee for work-to-date that wiil be paid
if the claimants reach their own settlement before
the proceedings result in the formulation of an award
that is served on the parties. The reason for pay-

-ment of the fee in advance is to eliminate the pos-

sibiliry that the arbitrator will be subject to any overr,
subtle, or psychological economic pressure.

Provision for Interim Award (If Necessary), The let-
ter may have to specify that the arbitrators may issue
an interim award to protect against the possible wast-
ing of assets, The issuance of such an award will
not waive the right or obligarion of a party to fur-
ther participare in an arbitration proceeding. If the
body of the interim award is inconsistent with the
final award, the latter decision will supersede it.

Execution of Counterpart Forms. The rthird
arbitrator should sign multiple counrerpart
forms or copies of the letter of agreement. Two
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signed copies should be delivered to each disputant
and each other arbitraror. Each signatory exe-
cutes both copies and returns one counterpart
to the third arbitracor, retaining the second. The
agreement does not become effective until every
parry has signed a counterpart copy and rerurned
itto the third arbitrator and until all other con-
ditions listed subsequently precedent to the
commencement of the proceeding have been mer.

Conditions Precedent to Commencement of
Proceeding. In addition to returning the execured
counterpart copies, the parries (as required) must
deliver appropriate appraisal reports and other
specified evidence and the appropriate checks for
the third arbitrator’s fee. '

Declaration of Commencement of Proceeding.
Afrer all conditions precedent have been mer, the
third arbitrator provides commencement noti-
ficarion, sending a letter by cerrified mail, return
receipr requested, to each of the claimants and
to the other arbitrarors.

Manner of Service of Written Decision. The deci-
sion, usually brief and without reasons or Ie250mung,
is signed in the form of an oath and notarized. It
is executed by those arbitrators who have joined
in the award. The third arbitrator sends the deci-
sion by certified mail, return receipe requested, to
all claimants and the other arbitrarors. At this poinr,
the responsibilities of the arbitrators are at an end.
If enforcement becomes a problem, the decision can
be entered as a court order in most jurisdictions.

MEDIATION A8 AN ALTERNATIVE
Before initiating appraisal, arbitration, or litigadon
proceedings such as have been described, the par-
ties may, by mutual consent, submit the dispute
to mediation. Mediation is a nonbinding process
in which a qualified and impartial person arremprs
to facilitate a resolurion of the dispute. The par-
ties may reach a resolution on their own with the
aid of a mediator’s guidance or the mediator may
merely suggest (orally or in writing) the appro-
priate elements of 2 resolution. In the process,
the mediator may offer evaluation of the issues
-and circumstances and/or may facilitare a vol-
untary settlement merely by aiding the commu-
nications process. Provided the parries agree o
pay the costs, the mediator may obtain expert
advice from technical experrs. o

In a mediation, common expenses including
the mediator’s fee are shared equally by the par-
ties. Deposits are taken and, afrer all appropri-
ate disbursements, refunds of the remaining
balances are made 1o the parries.

The mediator scts the date, time, and place of
mediation sessions and may conduct joint and/or
separate mediation sessions with the parries. The
partiecs may have representation and witnesses
if they so choose. Mediation is private and con-
fidential and che mediator does not have liabil-
ity exposure. Prior to the first mediarion session
each parry generally will provide the mediator
with a briefly written outline of the issues. At
the first session the parties produce the infor-
mation they deem relevant to a settlement. The
mediator may request additional information.

A mediation may be terminared in one of three
ways: (1) the parties may exccute a sertlement
agreement; (2) the mediator may declare thar fur-
ther cfforts at mediarion are no longer worth-
while; or (3) 2 party or parties may declare that
the mediation proceedings are terminated.

Ifthe parties cannor reach a sertlement agree-
ment via mediation, they may then resort to an
appraisal or arbitration proceeding. Generally,
it is recommended that an expert who has
served as a mediator for an unresolved dispute
should not serve as a decision maker in a sub-
sequent proceeding concerning the same dispute.

AAA PROCEEDINGSE

In cerrain circumstances, neicther private medi-
ation nor private arbitration proceedings pro-
vide the optimum environment for the resolution
of disputes on real estare issues. Appropriate pro-
ceedings can also take place under the direct aus-
pices and administrative procedures employed
by the American Arbitrarion Association using
its *Arbitration Rules for the Real Estate Indus-
try (Including a Mediation Alternative).” A sub-
sequent article will describe how disputes can
be sertled under the AAA Rules. ™ 7

NOTER

1. Summarized from introduction, Arbitration Rules for Real Estate
Industry fincluding Mediation Alicrmarive), American Arbitration
Association, 1994, [This inventory was developed by the suthor, £d).

"2, An interesting discussion of vague land valuarion clauses, case his-

tories of actual probiems created and rulings of the New York cours
can be found in H.K. Weirs, *Valuation of Land under Long-Term
Leases,™ Appraisal J. 520-525 (Ocr. 1971),

3. Asro the concept of judicial law, see 8.H. Goldstein, "Resl Prop-
crty Appraisal vi. Arbirration,” New York L] (June §, 1983},
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